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Abstract:

| begin by analysing Mimamsa hermeneutics as employed in Vis$variipa’s and
Vijiianesvara’s commentaries on Yajiavalkya Dharmasastra 2.21, which proclaims
principles for dealing with conflicts of smyti-rules, taking as an illustration the problem of
self-defence against a Brahmin attacker (quoting Manava Dharmasastra 8.348-351). |
then examine Bharuci’s and Medhatithi’s arguments on Manava Dharmasastra 8.314—
318 (the example of the ‘wise thief” who seeks the king’s punishment as a penance). The
commentators situate the legality of the king’s interests and judicial authority in relation
to Veda-based, otherworldly considerations such as sin and expiation. Punishments and
penances serve different purposes, are prescribed by different authorities, and occupy
distinct sections in textual sources. The case of the Brahmin felon strains the distinction:
it asserts that even a Brahmin (otherwise exempt from capital punishment) may be killed
if engaged in the worst crimes, but this conflicts with the rules requiring expiation for
Killing a Brahmin. The ‘wise thief’ is the contrived exception that proves the rule that
punishment and penance are distinct; the efficacy of the act hinges on the wrong-doer’s
initiative, so that the king-executioner is more instrument than agent of purification, and
at his own spiritual peril. The commentators discuss these cases in terms of the relation
between Dharmasastra and Arthasastra, subordinating the latter to the former.

Keywords: punishment, penance, conflict of laws, legal reasoning, judicial discretion,
Sanskrit

Introduction
Classical dharmasastra is a religious legal system that combined ritual norms (acara, including
penances, prayascitta) with judicial and governmental norms (vyavahara and dandaniti). The
Brahmin authors who produced this confection were steeped in ritual traditions that they traced
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back to the Vedic religion, and a large part of the content of early dharmasastra prescribed ritual
practices ‘whose ultimate purposes are unseen’ (adrstartha) in the sense that they relate to the
spiritual condition of the performer, with consequences expected mainly in a future life. The
other major component of dharmasastra comprises precepts of statecraft and political
administration, especially the adjudication of disputes and the policing and punishment of
criminals. The distinctness of this material is reflected both in its transmission in a separate body
of texts, of which Kautilya’s Arthasastra is the main surviving example, and also in textual
divisions within Dharmasastra treatises.

The authority structures of these components are also largely distinct. Groups can settle
laws (samaya, samvid) within their localities, guilds, and other corporate entities, and the king’s
word is law at the state level, and in the courtroom. Together, these set the parameters of worldly
affairs. At the same time, the Dharmasastras contain sweeping claims for the juristic authority of
learned Brahmins. As exponents of Sruti (i.e., the Veda as revelation) and Smyti (i.e., precepts
attributed to great sages), Brahmins are the sole authorities on conduct enjoined by sacred
‘injunction’ (vidhi), the aims of which are the fulfillment of sacred duties and the production of
merit, divine blessings, and ‘heaven’. But the Brahmin authors also put themselves forward as
advisors in matters of polity, and as assessors to assist the king in the court of law.

Inevitably, this fusion of juristic spheres raises questions about how they interact in
particular situations of overlapping jurisdiction. The scholastic authors often resort to the use of
hermeneutic rules and the tools of logic derived from the Mimamsa school of thought to remove
apparent contradictions and to clarify ambiguities, so that the authoritative sources can be
understood to accord with the overarching presuppositions of dharmasastra doctrine.

This article illustrates how this hermeneutic approach was deployed to explicate the
jurisdictional implications of two famous exempla (udaharana). 1t begins with Visvartipa’s and
Vijiianesvara’s commentaries on Yajfiavalkya Dharmasastra 2.21, which proclaims a principle
for dealing with conflicts of smyti-rules, taking as an illustration the problem of self-defence
against a Brahmin attacker, quoting Manava Dharmasastra 8.348-351. This is followed by an
examination of Bharuci’s and Medhatithi’s arguments on Manava Dharmasastra 8.314-318,
which presents the famous trope of the ‘wise thief” who seeks the king’s punishment as a form of
penance. The commentators’ arguments around these famous exempla are employed to situate
the legality of the king’s interests and judicial authority in relation to VVeda-based, otherworldly
considerations such as sin and expiation. The case of the Brahmin felon puts the distinction
between punishment and penance under strain in a particular way: it asserts that even a Brahmin
(a class otherwise exempt from capital punishment) may legitimately be killed if engaged in the
most egregious crimes, but this is shown to conflict with the assumptions underlying the rules
requiring expiation for anyone who kills a Brahmin. The case of the ‘wise thief’ is but the
contrived exception that proves the rule that punishment and penance are distinct; the efficacy of
the act is shown to hinge on the wrong-doer’s initiative, so that the king-executioner is more
instrument than agent of purification, and is so at his own spiritual peril. The commentators
discuss these ambiguous cases in terms of the relation between Dharmasastra (precepts of
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Brahmanical sacred law, injunctions disclosing transcendent aims) and Arthasastra (precepts of
polity and worldly affairs, founded on material aims), subordinating the latter to the former.

The Brahmin Felon

For the most part, Dharmasastrins avoided even acknowledging a distinction — let alone a
tension — between the spheres of sacred and royal authority; it was thought sufficient to
underline the king’s own duty to adhere to Dharma, thus implying that the latter encompasses the
former. But Yajiiavalkya Dharmasastra (YDh) 2.21 seems to tackle the issue head-on:

When it conflicts with a text of recollection (smyti), however, a judicial ruling (nyaya)?
has greater force within the context of legal procedure, and a precept on dharma has
greater force than a precept on artha—that is the rule.?

Visvariipa (early ninth century) introduces the stanza by first pointing back to the preceding
verses, which state the king’s duty to establish the facts, and to punish litigants who deny them
or resort to subterfuge (YDh 2.19-20), with the warning that ‘facts, when not properly presented,
may suffer defeat through legal procedure (vyavaharatah, 2.19)’:

One might argue that even if [the king] is not inclined to do it, that [litigant] should still
be punished because he has accrued guilt, for occasions like this are are the proper
occasions giving rise to the king’s wealth, but otherwise the king’s punishment would be
indiscriminate (kvacid eva). Let it not be thus!*

Visvartipa then adduces YDh 2.21 in answer to that objection, as laying out the parameters for
the king’s discretion in issuing a ruling (nyaya) during litigation in light of different sorts of
textual rules. He begins by suggesting that the king’s sentences (and the income they generate in
fines) should accord with the principles of both arthasastra and dharmasastra:

If there should be conformity with precepts on artha (arthasastra), then it should indeed
be thus. But when a precept on dharma (dharmasastra) carries more weight, the [king’s]
accumulation of wealth is yet greater, so long as it is not incompatible with that [dharma
precept].®

2 As in Arthasastra 3.1.45 where nyaya = ‘command or edict of the king’ (Olivelle 2013: 308).

3 smyter virodhe nydayas tu balavan vyavaharatah | arthasastrat tu balavad dharmasastram iti sthitiz || YDh 2.21
(ed. Olivelle 2019, modifying Olivelle’s translation).

4 nanu asau tadanabhipretatve ‘py aparadhitvad dandya eva | evamadiny eva hi nrpasyarthotpattisthanani | anyatha
tu kvacid eva rajiio dandah syat | maivam |

S vady arthasastranusarita syat, tatah syad apy evam | yada tu dharmasastram eva balavat, tada tadaviruddha
evarthasamcayo jyayan |
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He goes on to consider a hypothetical objection that a judicial process may lead to a finding of
guilt where real culpability is lacking, resulting in a paradox:

But [one might argue that] in that case, where there is a false appearance of truth even in
something untrue, there too a king may incur blame/guilt, as with the killing of
Mandavya, etc. For according to smyti, punishment is properly imposed only on sinners,
and in the circumstance described, even when there is [apparent] production of sin on
account of the decree of judgement (nyaya), there is no sinner, because there is no sin
according to higher truth. And yet there is no other basis for adjudicating a lawsuit.
Hence this is a dilemma.®

Visvartipa offers two possible responses. First, he proposes to neutralize the dilemma by pointing
out the limiting condition contained in the stanza itself: that the judge’s decree (nyaya) trumps
textual precept (smyti) only in the context of the courtroom procedure, where judicial discretion
is needed to resolve hard cases:
No, there is no dilemma here. ‘Where there is conflict with smyti, nyaya is stronger...’
Why ‘in the context of judicial procedure’ (vyavahara-tah)? Otherwise, the outcome will
be that the judicial proceeding will fail to progress — that is what is meant.’

Then he proposes an alternative understanding based on an ironic interpretation of vyavahara in
its broader sense of ‘worldly affairs’, which are inherently corrupt:

Or rather, in case of conflict between smyti and nyaya, smyti alone is greater, and not
nyaya, since the practice of nyaya is ‘vyavaharatah’: ‘vyavahara’ — which is deception
for the most part — is ‘stealing in various ways’ (vividham avaharazam) — that is what
is meant. Moreover, [Yajiavalkya goes on to add that] one should not consent to that
[vyavahara] which is opposed to sastra, because of the settled rule that dharmasastra
prevails over arthasastra, and any other [vyavahara] is not the highest truth — that is
what is meant. This explanation is in fact the best.?

b nanu evam sati yatrasatye 'pi vastuni satyatapratibhanam, tatrapi rajio dosaprasargah | yatha
mandavyavadhadau, smytya hi samyag aparadhinam eva dandavidhanat | tatra ca nyayato ‘pardadhapadane 'pi
paramarthatas tadabhavad aparadhi naiva | na canyo vyavaharanirnitihetuh | atah sankatam etat |

" natra sankatam | smyter virodhe nyayas tu balavan | kasmad vyavaharatah | anyatha vyavaharapravyttyabhava-
prasanga ity arthah | David Brick suggested the above interpretation of the last sentence in a personal
communication.

8 atha va smytinydyavirodhe smytir eva jydyasi, na tu nyayah, vyavaharato hi nydayapravrtteh | vividham
avaharanam vyavaharah vyajabhiayistha ity arthah | na casau sastravirodhy apy angikartavyah | yasmad
arthasastrad dharmasastrasyaiva baliyastvam iti sthitih | anyas tv aparamartha ity arthah | iyam eva ca vyakhya

Jjyayasi |
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In other words, Yajiavalkya’s seeming validation of nyaya is undercut by the adverb, as if to say
‘nydya is stronger only in the context of [corrupt] worldly affairs,” while the maxim stated in the
second half of the stanza states the proper hierarchy of authorities.

Visvartipa next moves to address the implications of the second half of the stanza in more
depth, laying out the respective scope of precepts on artha and precepts on dharma:

Standards of authority should be applied (pramana-pravrtti) in accordance with the
matter at hand, rather than making the matter at hand conform to the applying of
authority. When a matter has been raised (sthite vastuni), there is no objection to
appealing (avagati) to the authority that is appropriate to it.°

Visvartpa alludes to an alternative reading of the passage whereby the conflict is between two
smytis (precepts of dharmasastra) rather than between a smyti and a nyaya — this is in fact the
reading that Vijiiane$vara accepts (as we shall see below). Here the king’s ruling (nyaya) is
deemed to carry weight precisely when there is otherwise no basis for choosing between two
equally authoritative textual precepts. But if the conflict is between two different types of smyti,
namely, an arthasastra and a dharmasastra, then it is resolved in favor of the dharmasdstra on
general principle:

But others explain this verse otherwise, saying, ‘When there is conflict between a pair of
smytis, nyaya has more weight in the context of a lawsuit because [both smytis] have the
same applicability (pravyztyanugunyat). But where there is a conflict between arthasastra
and dharmasastra, dharmasastra carries more weight.*® [For example,] it is said in the
chapter on procedure in a teaching on artha (arthasastre):
“The slayer incurs no guilt at all in killing a felon.” (MDh 8.351)
Then again, in the chapter on penances, in a teaching on dharma (dharmasastre):
“This purification is enjoined for killing a Brahmin unintentionally; [for killing
a Brahmin deliberately, there is no prescribed expiation]” (MDh 11.90).
On account of the greater weight of dharmasastra in this case, one is liable to incur
guilt in killing a felon (i.e., if it happens to be a Brahmin felon).’

® yathavastu pramanapravyttih, na pramanapravyttyanurodhita vastunah | sthite vastuni tadanusarint
pramanavagatir ity anavadyam |

10 The ‘others’ seem to include Narada: dharmasdstravirodhe tu yuktiyukto ‘pi dharmatap | vyavaharo hi balavan
dharmas tenavahiyate || ma. 34 (“When there is a conflict among treatises on dharma, worldly convention consistent
with reason has greater force than dharma; it overturns dharma.”) Narada also cites the example of Mandavya
(matrika 36).

1 anye tv anyathemam $lokam varnayanti: smrtidvayavirodhe nyayo balavan, vyavaharatas tU pravrttyanugunyat |
yatra tv arthasastradharmasastrayor virodhah tatra dharmasastram baliyah | yatharthasastre vyavaharaprakarana
uktam: ‘natatayivadhe doso hantur bhavati kascana’ iti (MDh 8.350) | punar dharmasastre prayascittaprakarane:
‘kamato brahmanavadhe niskrtir na vidhiyate’ iti (MDh 11.89) | tatra dharmasastrabalivastvad atatayivadhe
dosaprasanga iti |
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Visvartipa’s ‘others’ thus illustrate a conflict between arthasdastra and dharmasastra by pointing
to a hard case: the case of a Brahmin felon. Note that the example of arthasastra offered is from
Manu’s section on vyavahara. The precepts of vyavahara, in other words, belong to the category
of arthasastra even when they are contained within a work called a ‘dharmasastra.’
Dharmasastra in the narrower sense designates passages dealing with practices such as
penances: those matters which, according to the Mimamsa doctrine, have otherworldly
(adrstartha) rather than worldly purposes and consequences, and which have their basis in Vedic
injunctions. The provisional conclusion is that the rule from the penance chapter must have
greater force than the precept from the vyavahara section. Visvariipa’s retort against this
viewpoint is rather elliptical, but it appears to reject this idea that the pair of smytis quoted are
really in conflict:

Again, that [understanding] is not at all proper, since [the verses] are not applicable to the
point in the question (i.e., whether sin attaches to the killing of a felon who is a Brahmin),
and proof is lacking [for that].?

In discussing the same stanza 2.21, the early-12"-century commentator Vijiiane§vara
accepts the variant reading of the first word of YDh 2.21 alluded to by Visvartpa: smytyor
virodhe nyayas tu... He broaches the topic by offering a long hypothetical objection hinging on
an illustration (udaharagna) of two smyti texts of Yajfiavalkya that seem to conflict. The question
is raised, ‘since they contradict one another, how are they not rendered unauthoritative? Why
resort to “fixing the sphere of applicability” (visayavyavastha)?>*® For this purpose, he explains,
Yajiiavalkya proposes that ‘nyaya, which is characterized by general and special rules, prevails.’
He appears to take nyaya here in the broader sense of ‘legal reasoning’ rather than the king’s
ruling specifically. Where does one seek this nyaya? ‘It is to be understood from legal procedure
(vyavahara), that is, established procedure of experts (vyddha-vyavahara), which is characterized
by positive and negative concomitance (anvaya-vyatireka, grounds for probative
argumentation)’.4 Here Vijiiane$vara makes direct appeal to Mimamsa rules:

And hence in the present example, it is ‘fixing the sphere of applicability’
(visayavyavastha) that is appropriate, but in other cases too ‘fixing the sphere of
applicability’, ‘option’ (vikalpa), or [another rule] may be applied as it is feasible.®

12 tat punah prakrtanupayogan nispramanakatvdc ca nativa samyak | David Brick suggested this understanding of
this admittedly ambiguous sentence in a personal communication.

83 tatranayoh smytyoh parasparavirodhe sati, itaretarabadhanad apramanyam kasman na bhavati visayavyavastha
kim ity asriyate?

¥ yyavaharata iti; vyavaharad vyddhavyavaharad anvayavyatirekalaksanad avagamyate |

15 atas ca prakrtodaharane 'pi visayavyavasthaiva yukta | evam anyatrapi visayavyavasthavikalpadi
yathasambhavam yojyam |
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Moreover, he takes YDh 2.21cd to be a further special rule (apavada): ‘1t is a settled rule that
dharmasastra is stronger than arthasastra.” This special rule takes precedence over any general
principle that smytis are equally authoritative. He identifies arthasastra here as ‘the teaching of
the Ausanasas et al.,” which has in his view already been displaced or supplanted (nirasta) by
dharmasastra on the strength of YDh 2.1, which declares that the king should settle lawsuits “in
accordance with dharmasastra, devoid of anger or greed’:6

In this case, arthasastra dealing with royal policy is considered to be subsumed within
dharmasastra, since the phrase ‘in accordance with dharmasastra’ means that the
arthasastra of the Ausanasas, et al., has been supplanted thereby.’

This general subordination of arthasastra to dharmasastra means that in a situation where two
passages of smyti seem to conflict, if one is an example of arthasastra and the other is classified
as dharmasastra, there will be no need to resort to Mimamsa hermeneutic rules such as ‘fixing
the sphere of applicability’ (Visayavyavastha) or assuming an ‘option’ (vikalpa).

Just like Visvartipa, Vijiiane$vara next offers the Brahmin felon as an illustration for the
provisional hypothesis (pirvapaksa) that there is a conflict between arthasastra and

16 Even though at 2.2 he quotes Katyayana saying that the Brahmin assessors who will assist the king should be
expert in both dharmasastra and arthasastra. Although the commentators clearly assume that Dharmasastras like
those of Manu and Y3ajiavalkya contain material classifiable as arthasastra and material that is dharmasastra in the
narrower sense, there is one instance where we can suppose that the label ‘arthasastra’ may have referred to
Kautilya’s Arthasastra: Vijianesvara’s comments on YDh 2.81, where he cites MDh 8.123 on the punishment for
bearing false witness: ‘When individuals of the three classes give false testimony, a righteous king should first fine
them and then execute them; a Brahmin, on the other hand, should be sent into exile.” (MDh 8.123, tr. Olivelle) This
pertains to repeated [conduct] (abhyasavisaya), since the word kurvanan is used to indicate the present tense.
Having fined members of the three classes beginning with Ksatriya, as stated earlier, [the king] should ‘pravas-’,
i.e., execute them, since the word pravasa is used in the sense of ‘execute’ in arthasastra, and this [precept] has the
form of arthasastra. There too in conformity with the law dealing with false witness, ‘pravasana’ may be
understood as cutting off the lips, cutting off the tongue, and depriving one of one’s life-breath. But [if the
perpetrator is] a Brahmin, [the king] should fine and vivas- him, i.e., expel from his realm. (‘kautasaksyam tu
kurvanams trin varpan dharmiko nypah | pravasayed dandayitva brahmanam tu vivasayet’ iti (MDh 8.123) | etac
cabhyasavisayam | kurvanan iti vartamananirdesat | trin varnan ksatriyadin piirvoktam dandayitva pravasayen
marayet, arthasastre pravasasabdasya marane prayogat, asya carthasastraripatvat | tatrapi pravasanam
ostacchedanam jihvacchedanam pranaviyojanam ca kautasaksyavisayanusarena drastavyam |brahmanam tu
dandayitva vivasayet svarastran niskasayet |) In this case, at least in the first occurrence, the word arthasastra
appears to denote the independent treatise known by that name, or anyway a passage belonging to that genre, for
Kautilya is indeed often understood to use the word pravasayet in the sense of ‘execute’ (as in KAS 4.4, which
prescribes it as the punishment for false witness in 4.4.11-12); Kangle (1963: 265-6) and Olivelle (2013: 631-2) opt
for ‘[send into] exile’ but note the alternative meaning). Medhatithi commenting on MDh 8.284 likewise treats
‘execution’ as the ‘arthasastric’ meaning of the term. So in these cases, as also perhaps when they refer to ‘the
arthasastra of the Ausanasas et al.,” the commentators seem to understand arthasastra to be a distinct body of
teachings, even if those teachings have been included as a subordinate element under the umbrella of dharmasastra.
Y dharmasastranusarenety anenaivausanasadyartha$astrasya nirastatvat, dharmasdastrantargatam eva
rajanitilaksanam arthasastram iha vivaksitam |
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dharmasastra. The illustration hinges on some well-known precepts concerning a class of
egregious criminals called atatayin, as defined in Vasistha Dharmasiitra:

An arsonist, a poisoner, a man brandishing a weapon, a robber, a man who seizes one’s
land or one’s wife—these six are called felons.

One may seek to kill a felon, even an expert in Vedas, who approaches with the intent to
kill. One does not thereby become a ‘Brahmin killer’.*

(VDhS 3.16-17)

This set of crimes largely corresponds to the cluster of serious crimes designated in English
common law as felonies (as opposed to misdemeanours): murder, wounding, arson, rape, and
robbery. According to these and similar stanzas, those in the act of committing such a crime may
be killed not merely with impunity but also without incurring the consequences of sin. The code
of Manu includes similar verses:

When a felon attacks with the intent to kill—whether he is an elder, a child, an old
person, or a learned Brahmin—one may surely kill him without hesitation.

In killing a felon, the Kkiller incurs no fault; whether it is done openly or in secret, wrath
there recoils on wrath.

(MDh 8.350-351, translation adapted from Olivelle 2005: 185-6)

VDhS 3.17 and MDh 8.350-351 thus make the bold assertion that even a felon who is a learned
Brahmin — ‘one who has crossed to the end of Veda’ (vedantaparaga) or a ‘Brahmin of great
learning’ (bahusruta brahmana) — may be Killed thus, despite other precepts that make the
killing of a Brahmin an unbreakable taboo, and MDh 11.90, which declares that there is no
penance for killing a Brahmin deliberately (under any circumstances).

In his comments on YDh 2.21, Vijhanesvara begins by quoting those stanzas from
Vasistha and Manu.?° Whereas Visvariipa considers the question whether the authority of the
dharmasastra verse (MDh 11.90, on penance) prevails over the so-called arthasastra verse
(MDh 8.351), Vijnanesvara argues that the Brahmin felon verses do not actually assert what they
seem to say; they are only speaking rhetorically, as if to say: ‘if one might kill even felons who
are teachers or the like, who are most inviolable, how much more so others [of lesser status]?’
(gurvadin atyantavadhyan apy atatayino hanyat kKim utanyan iti). The Vyavahara Mayiikha

18 agnido garadas caiva sastrapanir dhanapahah |ksetradaraharas caiva sad ete atatayinah || dtatayinam ayantam
api vedantaparagam |jighamsantam jighamsiyan na tena brahmaha bhavet ||.

¥ gurum va balavyddhau va brahmanam va bahusrutam |atatayinam dyantam hanyad evavicarayan ||
natatayivadhe doso hantur bhavati kas cana | prakasam vaprakasam va manyus tanmanyum ycchati ||.

2 In some manuscripts of MDh, one or both of the stanzas VDhS 3.16-17 appear as part of the body of the text,
probably as a by-product of their being cited in commentarial passages like this.
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suggests that this a fortiori (kaimutika) argument of Vijianesvara’s is meant mainly to justify the
killing of non-Brahmin felons.?

To demonstrate his own view (the siddhanta, ‘conclusive view’), Vijiiane$vara offers
another illustration (anyad ihodaharanram) of apparent conflict of smytis. Once again, one verse
is presented as arthasastra, and another as dharmasastra, but in this case, both occur in YDh. In
fact, the ‘arthasastra’ verse comes from the Acaradhyaya, that is, in a chapter which one would
imagine to be about dharmasastra: ‘Since gaining allies is better than gaining gold or land, one
should strive to obtain those.’?> And the verse tagged as ‘dharmasastra’ is the first verse of the
Vyavaharadhyaya — ‘the king should settle lawsuits in accordance with dharmasastra’ (YDh
2.1) — a verse that he has already invoked as affirming that arthasastra must give way. The
perhaps surprising textual locations of these stanzas suggests how the two spheres interpenetrate.
On closer inspection, we can see why YDh 1.351 is classed as it is. It expresses in verse form an
idea derived from Kautilya’s Arthasastra, praising the importance of securing allies by offering
them land or gold:

Among the gain of an ally, money, and land, the gain of each subsequent one is better
than each preceding when undertaking a military expedition after making a pact; or an
ally and money result from gaining land, and an ally from gaining money— or else, that
gain which, when secured, secures one of the remaining two.?

(KAS 7.9.1-3, tr. Olivelle 2013: 302)

These precepts would come into conflict in the context of a king adjudicating a case: the king
might be inclined to follow the arthasastra rule, deciding the case unjustly in favor of his friend
or ally, but the dharmasastra rule enjoins him to be impartial and disinterested.

Medhatithi likewise cannot accept MDh 8.350-351 at face value, and defangs it by
resorting to the tools of Mimamsa. Verse 350 poses the bigger problem because it contains an
optative verb form (hanyat), the sign of an injunction (vidhi). But he is able to avoid the
unwanted implication by severing the two halves of verse 350 so that the actual injunction is
restricted to the second line: “‘When a felon attacks with the intent to kill, one may surely kill him
without hesitation.” He argues that the mention of teacher, the elder, the child, and the learned
Brahmin, in the first line, is merely explanatory (arthavada), for rhetorical effect: if they deserve
to die (though they must not in fact be killed) how much more so others!? As for verse 351, that
IS just arthavada rather than vidhi.

21 824 (p. 241, lines 15-17): tadapisabdad vasabddacca brahmanabhinnatatayivadhaparam | brahmanagrahanam tu
kaimutikanyayartham | atatayt brahmano ‘pi vadhyah kKim utanya iti mitaksarayam.

2 hiranyabhiimilabhebhyo mitralabdhir vara yatah | ato yateta tatpraptau [...] || YDh 1.351.

23 samhitaprayane mitrahiranyabhiimilabhanam uttarottaro labhak sreyan | mitrahiranye hi bhiimilabhad bhavatah,
mitram hiranyalabhat | yo va labhah siddhah sesayor anyataram sadhayati ||.
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For self-preservation, one should fight without hesitation, so [Manu] shows [MDh
8.350].atatayin means someone who is prepared to destroy one’s person, property, wife,
or son by whatever means. Without hesitating, one should strike him. The mention of a
teacher, etc., is rhetorical explanation (arthavada): if even they should be killed, how
much more so others? But [in fact] there is no killing of them even if they are committing
a felony. The killing of wrong-doers (apakarin) is forbidden on the basis of MDh 4.162.
One might connect guru with atatayin, such that it is a modifier of atatayin. But then how
could there be a prohibition of a felon other than one who is guru? For there is not other
statement to do that.

Now [one might object that] there is another statement that proposes a general
rule, namely verse 8.351.

This is also not correct, because no injunction is heard [in v. 8.351], and it [only]
supplements what was put forward the preceding [verse 8.350], in the nature of an
explanation.

However you sirs here say: Although only the words ‘when a felon...” constitute
an injunction and the rest is explanation, nevertheless this permits the killing of the
teacher and the others.” Since there is a difference between [unintentional] offence and
felony, one who causes some particular injury but not with the whole body, etc. (i.e., with
all one’s faculties), is [just] a ‘wrong-doer,” but a felon is someone different than that.>*

Medhatithi here is leaning heavily on the Mimamsa distinction between vidhi and arthavada to
neutralize the dissonance, restricting the vidhi to MDh 8.350cd, and treating the rest of the
passage as rhetoric. Moreover, he asserts that MDh 8.350cd is itself restricted on the basis of
MDh 4.162, in the general rules of discipline for snatakas (Brahmins under special vows, the
rules for whom have been embedded in the broader discussion of householder status): ‘He must
never cause harm to his teacher, instructor, father, mother, elder, Brahmins, cows, and all who
are given to austerities.”?® The implication seems to be that this is a special rule constituting an
exception to a general rule permitting the killing of murderous felons expressed in 8.350cd.

24 Quotations from Medhatithi are drawn from Olivelle 2021a, including variants recorded therein, with lemmata
from the root-text in bold: atmaparitrapartham avicarena yoddhavyam | tad anudarsayati | atatayr ucyate yah
Sariradhanadaraputranase sarvaprakaram udyatah | tam avicarayan [M, G add: na vicarayet;, DhK adds: na
vicarayan] hanyat | gurvadigrahanam arthavadah | ete 'pi hantavyah, Kim utanya iti | etesam tv atatayitve 'pi vadho
nasti | ‘acaryam ca pravaktaram’ (MDh 4.162) ity anenapakarinam api vadho nisiddhak | gurum atatayinam iti
Sakyah sambandhal | tatha saty atatayivisesanam etat | tato gurvadivyatiriktasyatatayinah pratisedhah kutah syat |
vakyantarabhavat | atha ‘natatayivadhe dosah’ (MDh 8.351) ity etad vakyantaram samanyenabhyanujiiapakam iti |
tad api na, vidher asravanat, pirvasesataya carthavadatve prakytavacanatvat | iha bhavantas [M, G: bhavatams] tv
ahuh: yady atatayinam [M, G: yad yathatatayinam (emend: yadyapy atatayinam?)] ity eva vidhih, avasisto
rthavadah, tathapi gurvadinam vadhanujiianam | yato ‘nyad apakaritvam anyad atatayitvam | yo hy anyam
kamcana pidam karoti na sarvena sariradina S0 'pakari, tatas tv anya [DhK omits: anya] atatayi [M, G: karoti sa
sarvena Sariradind steyakaritas v atatayij|

3 Gcaryam ca pravaktaram pitaram mdtaram gurum | na himsyad brahmanan gds ca sarvams caiva tapasvinah ||
MDh 4.162.
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Later Dharmasastrins find still other criteria for negating the force of the Brahmin felon
passage. The Vyavahara Mayitkha (242-3, Kane ed.; cf. tr. pp. 261-3) rules out the killing of a
Brahmin assailant on the grounds that it is not allowable in the Kaliyuga — an example of the
phenomenon of ‘change of law’ mentioned by Patrick Olivelle in his contribution to this
collection: ‘Hence, in the Kali age, a Brahmin assailant should not be killed even by one who is
himself about to be killed, but he could be killed in other ages’ (ataZ kalau svavadhodyato py
atatayr vipro na vadhyah, yugantare tu vadhya eva).

The Wise Thief

The implications of the distinction between arthasastra and dharmasastra as components within
the broader Dharmasastra help us understand another well-known passage, MDh 8.314-318, the
case of the ‘wise thief” — wise because he repents of his sin and seeks absolution by presenting
himself before secular authority, his sin also constituting a crime. The first four stanzas of the
passage lay out the scenario:

A wise thief, with his hair loose, should go to the king confessing his theft: ‘I have done
this. Punish me,’

and carrying on his shoulder a pestle, a club of Khadira wood, a spear with both ends
sharpened, or an iron rod.

Whether he is punished or released, the thief is released from the theft; but if the king
fails to punish him, he takes upon himself the thief’s guilt.

The murderer of a learned Brahmin rubs his sin off on the man who eats his food, an
adulterous wife on her husband, a pupil and a patron of a sacrifice on the teacher, and a
thief on the king.?®

(MDh 8. 314-17, tr. Olivelle 2005: 184)

This example, which appears in two Dharmasiitras and in post-Manu codes as well, has often
been cited to prove the claim that Dharmasastra did not make a distinction between religious and
secular modes of law. | elsewhere have argued (Lubin 2007) that this is properly to be
understood primarily as a penance, only incidentally involving a punishment. A penance is
undertaken willingly by the guilty party to avert an otherworldly consequence; a punishment is
imposed by the king or his agent upon a passive and usually unwilling guilty party for societal
aims.?’” The same example in fact reappears in Manu’s chapter on penances (MDh 11.100-101).

% raja stenena gantavyo muktakesena dhimata | dcaksanena tat steyam evarkarmasmi Sadhi mam || skandhenadaya
musalam lagudam vapi khadiram | saktim cobhayatas tiksnam ayasam dandam evava || sasanad va vimoksad va
stenah steyad vimucyate | asasitva tu tam raja stenasyapnoti Kilbisam || annade bhrinahd marsti patyau
bharyapacarint | gurau sisyas ca yajyas ca steno rajani kilbisam ||

27 For a full, more recent discussion of this distinction, see Brick 2012.
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In this sense, its inclusion in chapter 8 is an excellent occasion to expose the seams where the
fabric of the two juridical spheres are stitched together.

Bharuci (seventh century), the earliest commentator on Manu, in fact addresses this
explicitly:

The following verse [MDh 8.314], which provides for the thief’s penance (prayascitta), is
uttered in this same section because of its relevance to the king. ... He approaches the
king voluntarily because his soul is immersed in the need for penance and he believes in
it. He is ‘wise’ because he knows that this is a means of purification for him, as the text
says ‘by various forms of death” (MDh 8.309—10), that being the sense of the Sastra
dealing with penance.?®

(Bharuci on MDh 8.314, tr. Derrett 1975: 185)

MDh 8.316 explicitly confirms that it is the thief’s turning himself in, and not the king’s
punishment, that removes the sin: ‘Whether he is punished or released, the thief is released from
the theft; but if the king fails to punish him, he takes upon himself the thief’s guilt.” Bharuci
elucidates this point:

Accordingly this punishment must be understood to be a penance for both of them, for it
is a cause of purification. So his voluntarily approaching the king is of value for both of
them. He will add ‘Those who have been punished by kings’ (MDh 8. 317) to show it.
However the thief who is forcibly punished or even put to death is not released from guilt
by that punishment alone. Therefore even one who has undergone such a punishment
must still perform the penance. And if he has already begun his penance on his own
initiative the king must not interfere with this. Manu will raise the point at
‘But those who perform their penance’ (MDh 9.240). And even though he has undergone
his punishment he must still satisfy the owner of the property by restitution.?®

(Bharuci on MDh 8.316, tr. Derrett 1975: 186)

Medhatithi (ninth century) goes into much greater detail to consider the implications of
this scenario for the king:

B rajasambandhac ca stenaprayascittasyedam etatprakarana evocyate ... atra tatpratyavamarsatmakasya
sraddadhanataya rajabhigamanam svayam dhimata vividhena vadhena ca suddhihetur idam
prayascittasastrasamarthyad ity evam janatanena |

2 evam ca saty etad anayoh prayascittam suddhihetutvad vijiieyam | tatha ca rajabhigamanam svayam anayor
arthavad bhavatiti | vaksyati hi ‘rajabhih krtadandas tu” iti | yas tu rajia balad dandyate vadhyate va na tasya tena
dandena niskytir asti | yatah tena dandena danditenapi sata prayascittam kartavyam eva | yas ca svayam eva
prayascittam arabhate na tatra rajfio hastapraksepo ’sti | tatha ca vaksyati ‘prayascittam tu kurvanah’ iti |
tustyutpattis ca dhanasvamino ‘nena danditenapi karyaiva |
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How is there no forbidding [of killing performed by the king]? The general prohibition,
‘one should not harm creatures’ cannot be set aside except by a special injunction
(vidhivisesa).

Now the correct view is that the prohibition does not apply to present case
because it is has a ritual purpose (karmarthatvat). How can we understand it to have a
ritual purpose in the absence of an injunction? If it is known from worldly affairs
(lokatar), then its performance is worldly. In that case, how would a prohibition affect it?

And, one might object, let the performance be examined in its main aspect. So
long as it is a Vedic performance, it is so in its subsidiary parts on that account, and also
in the harm [entailed], for the performance of the subsidiary and the main elements are
one single thing. But when the performance arises from a desire for gain even in just a
subsidiary act, the [Vedic] performance lies therein as well; then how much more so is
worldly harm such as this?

For the rule authorizing the protection of subjects by one whose purpose is
livelihood is not a matter of [Vedic] injunction (na vaidha’). Accordingly, harm, though
it is subsidiary, is subject to prohibition, since it is on a par with the Syena sacrifice.*
And this [harm], being worldly, does not have a necessary subsidiary role, nor is it
impossible to protect subjects without causing harm, for it is also possible to employ
imprisonment, etc. It is not a requirement that the performance of a subsidiary and a main
act should take the same form, for then there would be no distinction between the Syena
rite and the [model] Agnisomiya rite. Hence we must admit that even when a main act is
based on desire, the subsidiary act may be based on an injunction. The act of harm in this
case, however, cannot be regarded as motivated by an injunction, since by its very nature,
both the acts of protecting and of injuring are worldly (laukika). But if [the harm] were
motivated by an injunction, then there would be an option (vikalpitum) for it to be
prohibited by the words of the judgment, just as with the holding or not holding of the
Sodasin vessels [based on a $astric option].3

30 Sabara (PMS 1.1.2) explains that the Syena ritual, whose purpose is to bring about the death of the sacrificer’s
enemy, is described in Vedic sources as a ritual means for obtaining a particular, immoral end, but is nowhere
positively enjoined. Because harm is entailed, it is in fact against dharma, and forbidden. The killing of an animal to
accomplish the ritual is not counted as harm (himsa) either in the Syena or other Vedic rites like the Agnisomiya,
because those acts are enjoined by the Veda; it is the harm external to the Syena rite but caused by it that sets it

apart. On this issue, see Halbfass 1983.

3L katham na pratisedho ‘na himsyad bhatani’ iti samanyatah pratisedho vidhivisesam antarena na sakyo badhitum |

athocyate | naivayam pratisedhasya visayah, karmarthatvat | katham punar antarepa vidhim karmarthata

Sakyavagantum | lokata iti cet, laukiki tarhi pravttis | katham tarhi pratisedhas tatravataret | nanu ca pradhane

pravrttir nirapyatam | yadi tavad vaidiki pravyttis tatas tadange himsayam api tata eva | eka hi pravrttir
angapradhanayoh [M, G: antaranga-] | atha lipsato 'nge 'pi tatra [DhK: tata eva] pravrttis, sutaram tarhi

himseyam laukikt | jivikarthino hi prajapalanadhikaraniyamo na [M, G, DhK: ’'tra] vaidhal | teneyam arngasthapi
himsa syenena [M, G: mukhyena; J: syena-] tulyatvat pratisedhavisayah | na ca laukikam asya niyatam angatvam |



57

(Medhatithi on MDh 8.316)

Medhatithi’s approach in this case is to make a sharp distinction between the duties and authority
of the king in punishing criminals, which has a visible, worldly purpose, and Vedic rites, which
are instigated only by Vedic injunctions.

He goes on to address the question of how the king’s judgement then can ever become the
mechanism for a penance. Medhatithi ends up concluding that only a Brahmin can achieve penance
through death in this way — here again on the strength of a verse from the prayascitta section:
‘Or, if he so wishes. he may make himself a target for armed men who are cognizant of his state.
Or he may throw himself headlong three times into a blazing fire’ (MDh 11.74).%? In other words,
he is cleansing himself of sin by penitential suicide; the king is not the agent of penance, only the
instrument! And in the case of non-Brahmin criminals, they can be purged of their sin only by
being released, not killed, for then the king takes on their sin for them!

The “wise thief” episode in Manu 8 concludes with a stanza that, taken at face value,
might be understood to state a general principle that being executed by a king purifies the guilty
party of sin:

When men who have committed sins are punished by kings, they go to heaven
immaculate, like virtuous men who have done good deeds.3?
(MDh 8.318)

This stanza is lacking in the older sources for this idea, the Dharmasiitras (dpastamba 1.25.4-8,
Gautama 12.43-45, Baudhayana 2.1.16-17 and Vasistha 20.41-42). It is particularly striking
that in Vasistha Dharmasitra’s version, the king does not himself strike down the thief but only
provides the weapon with which the thief kills himself. Self-immolation is offered as an
alternative method of achieving the same purification:

When someone has stolen gold from a Brahmin, the thief should dishevel his hair and run
to the king, saying, ‘I am a thief, sir! Do punish me, lord.” The king should hand him a
weapon made of Udumbara wood. With that the thief should kill himself. It is stated: ‘He
will be purified after death.” Alternatively, he may shave his hair, smear his body with

no [DhK: na] himsam antarena prajapalanam asakyam, nirodhadinapi sakyatvat | naisa niyamah |
ekarapangapradhanayoh pravyttir iti syan nagnisomiyayor anena na [M, G, J omit: na] visesah syat | ato
lipsalaksane 'pi pradhane 'nge vidhilaksanam [M, G: pradhanangavidhilaksanam] abhyupetavyam | na caisam [M,
G, J: caisa] himsa vidhilaksanasakyabhyupagantum svariapasya karyasya ca laukikatvat palanasya himsayas ca |
atha vidhilaksana sodasigrahanavad [M, G: sodasa] vikalpitum arhati s@sanavacanena pratisiddha | The standard
Mimamsa example of the Sodasin vessels comes from Sabara’s commentary on PMS 10.8.6.

32 laksyam Sastrabhytam va syad vidusam icchayatmanak | prasyed atmanam agnau va samiddhe trir avaksirah ||

33 rajabhir dhytadandas tu kytva papani manavah | nirmalah svargam ayanti santah sukytino yatha ||



58

ghee, and get himself burnt from feet upward in a fire of cowdung. It is stated: ‘He will
be purified after death.’3*
(VDhS 20.41-42)

Whereas Apastamba and Baudhayana include this while discussing penances, Gautama places it
beside other matters of courtroom law. But Manu goes furthest in attributing, in MDh 8.318, the
expiatory power of the king’s punishment, which attracts the commentators’ attention.

Elisa Freschi’s article in this collection examines Medhatithi’s reasoning on MDh 8.318
in detail. She shows how he raises (and refutes) arguments that corporal punishment serves
worldly purposes, viz., to protect the public (palana, raksana), or to discourage others from
committing the same crimes, both of which would count as being ‘for the sake of the king’
(rajartham). But Medhatithi deduces that it is a means of correcting or sanctifying the guilty
party’s person (tvak-samskara), and thus ‘will bring about an unseen effect’ (adrstam adhasyati)
as a ritual consecration would. He concludes:

Therefore, it is established that there is release from sin in the case of corporal
punishment, and not in the case of a monetary penalty. And accordingly, branding
(arkana) will be prescribed for the sake of averting social intercourse with great sinners
whose entire property has been seized and who have [already] been punished by plunging
them into water. If they could be purified through with the monetary penalty, the
additional branding would have no purpose.®

(Medhatithi on MDh 8.318)

It remains unclear, however, why it is necessary to conclude that the corporal punishment has an
expiatory effect, since Medhatithi still admits that the branding serves the manifest (worldly,
rajartha) purpose of preventing innocent people from coming into contaminating interaction
with such sinners. In fact, if the corporal punishment actually released the sinner from the sin,
such social exclusion would no longer serve a purpose.

Bharuci’s approach to explaining the stanza is to limit its scope to the context of the
preceding stanzas, a standard Mimamsa method for removing logical contradictions — in this
case, the contradiction between the general consensus that the king’s punishment is worldly, and
the seemingly contrary claim in MDh 8.318 that it is purifying. He describes it as merely an
‘expression of praise’ for the righteous act of seeking the king’s punishment:

34 brahmanasuvarnaharane prakirya kesan rajanam abhidhavet steno 'smi bho $astu mam bhavan iti tasmai
rajaudumbaram sastram dadyat tenatmanam pramapayen marandt piito bhavatiti vijiayate | niskalako va ghrtakto
gomaydgnind padaprabhrty atmanam abhidahayen marandt pito bhavatiti vijiiayate |

% tasmac chariradande papan muktir na dhanadanda iti sthitam | tatha ca mahapatakinam hytasarvasvanam apsu
pravesitadandanam samvyavaharapariharartham ankanam vaksyati | yadi ca dhanadandena sudhyeyuh punar
ankanam anarthakam syat |
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As the context shows the expression ‘free from stain’ relates to the removal of the sin of
theft, since this is a penance appropriate to a theft. In this sense the text is correct. As for
their going ‘to heaven free from stain’ this can occur only by means of their auspicious
acts previously achieved and tending to send them up to heaven. Therefore the text is not
without foundation, being as it is a commendation of the course known as approaching
the king, seeing that it performs a service for both parties at the moment when the action
which the teaching provides is performed.3®
(Bharuci on MDh 8.318, tr. Lariviere 1975: v. 2, 186-187)

That is, Bharuci explicitly limits the scope of this stanza to the context of the wise thief (as
opposed to viewing it as a general claim that the king’s corporal punishment expunges sin), and
he locates the sin-removing factor here in the act of the wise thief, which constitutes a penance.

Conclusion

Although, as we have seen, Dharmasastrins generally recognized a distinction between the king’s
authority to punish and the Brahmin’s authority to prescribe penance, they sometimes seemed
willing to efface, at least partially, the line that separates them. The stock example of the wise
thief is the most famous example of blurring the line, but there are others. One could also cite
YDh 3.233-4 on the case of the gurutalpaga, ‘one who violates an elder’s bed’, any man who has
sex with his father’s sister, maternal uncle’s wife, daughter-in-law, mother’s sister, mother’s co-
wife, sister, teacher’s daughter, teacher’s wife, or his own daughter. Yajnavalkya prescribes:
‘Having cut off his member, his execution [is to be performed], as also of the woman if she was
willing’ (chittva lingam vadhas tasya sakamayas ca yositah).3” Apararka (early twelfth century)
explains it thus:

When one goes to (i.e., has sex with) any women on the list beginning with one’s father’s
sister, one becomes a gurutalpaga (‘one who enters the elder’s bed”). In other words, he
becomes one who deserves the penance of a gurutalpaga, and the king should cut off his
procreative member and execute him, except in the case of a Brahmin. Among the
women specified, that woman who, her desire aroused, instigates the man also should

36 prakaranat steyapapanirharanavisayam eva nirmalavacanam, yena steyanimittam evedam asya prayascittam |
ato yuktam idam | yat te nirmalah svargam agaccheyuh, pirvopattena svargarohanikena kusalakarmand | evam ca
saty ubhayor apy anaya sistakriyaya tatkalopakarasambandhapeksayam idam rajabhigamanapakse
prasamsavacanam, na nirbijam iti |

37 Olivelle’s translation (2019: 273). Olivelle cited this passage in his comments on an earlier draft of this article.
These stanzas are 3.232-3, with variant readings but the same sense.
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have her member cut off; the aforesaid execution is her punishment. The sin of one
punished in this way is destroyed.3®
(Apararka on YDh 3.232-3)

Apararka is explicit that the execution is a punishment, and that this punishment has an expiatory
effect, thus fusing the two functions, since in this case there is no hint that the one who is
punished seeks or welcomes the sentence.

This blurring of the distinction may be a side-effect of the hybridization process that
produced Dharmasastra in the first place: encompassing dandaniti — the ‘wielding of the
sceptre’ of governance and punishment — alongside acara and prayascitta under the banner of
dharma as the dharma of the king, attributing a ‘higher purpose,’ an adrstartha, to the king’s
role. It is on this basis, too, that the king is sometimes called upon to enforce the penances
prescribed by Brahmins. The very notion of an ‘enforced penance’ seems an oxymoron if the
penance is supposed to be voluntary; but, because the most egregious sins — the mahapatakas:
killing a Brahmin, drinking liquor, stealing (a Brahmin’s gold), having sex with the wife of one’s
teacher or elder (i.e. gurutalpa), and associating with someone guilty of such a crime (MDh
9.235, 11.257; VaiDh 33.3) — entail a loss of caste status and thus a pose threat to public order,
they spill over into the jurisdiction of the state.

Such may be the case of gurutalpa-type offences. Of course, the king is not explicitly
mentioned by Yajfavalkya, though the word vadha (‘execution’) implies his role as agent. But
we should note that the motif recurs at YDh 3.259-60 which, in describing the very same sin and
its remedy, makes it sound like the sinner should cut off his own testicles and ‘give up his body’
(utsrjet tanum), manifestly a deliberate act on the part of the sinner, corresponding to the
‘execution’ (vadhat) in YDh 3.233. In this case Apararka’s explanation may be influenced by the
rhetoric of purification-through-being-killed-by-a-king, with the ‘wise thief’ case in mind. For in
fact, this passage in Yajiiavalkya follows immediately upon the ‘wise thief’ stanza (YDh 3.257)
— again filed under prayascitta — this time paired with verse 258 which reaffirms that the king
is conceived as an instrument rather than an agent of purification:

A man who has stolen a Brahman’s gold, however, should present a pestle to the king,
proclaiming his deed. Whether he is killed or released by him, he is purified.

To become purified without proclaiming it to the king, he should perform the observance
for a man who has drunk liquor. Or, he should give gold of the same weight as himself or
as much as would gratify a Brahman.*

38 pitybhaginyadinam anyatamam gacchan gurutalpago bhavati | gurutalpagaprayascittabhag bhavatity arthah |
yosid utkatakama satt purusam pravartayati, tasya api lingacchedah pirvokto vadha eva dandah | evam danditasya
papaksayo bhavati | Text as presented in Olivelle 2021b, omitting variant readings which do not affect the sense.

3 brahmanasvarnahari tu rajiie musalam arpayet | svakarma khyapayams tena hato mukto ‘pi va sucis ||
anakhyaya nrpe suddhyai surapavratam dacaret | atmatulyam suwarnam va dadyad va vipratustikyt ||
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(YDh 3.257-8)

Hence, although the passages discussed here show how the largely distinct conceptions of
guilt and legal authority — the king’s jurisdiction to suppress crimes and harms, and the
Brahmins’ jurisdiction in matters of dharma and the removal of sin — can converge under the
overarching logic of Dharmasastra, they do so in fact in a very limited set of contexts. The
Dharmasastras, the root texts of the discipline, in the course of absorbing arthasastra material
into the overarching framework of Brahmanical dharma, brought together precepts that could
appear to conflict. This process might be seen in Foucauldian terms as the transformation of
sovereign-juridical power into a form of disciplinary power,*® in which much authority to punish
is delegated to (or arrogated by) Brahmins, whether as juristic experts or as judicial officers —
e.g., as dharmadhikarin (‘judge’; later, often specifically a judge in religious matters, who
prescribed penances) or sabhya (‘assessor’ in court).

The medieval commentators relied on hermeneutic rules to disambiguate and harmonize
their sources. The result of their efforts was to remove the appearance of contradiction either by
assimilating the purposes of the king’s command and the sacred injunction, or by subordinating
the former to the latter. The logic of Dharmasastra is that the king pursues his own interests
while adhering to his own sacred duty: the protection of his subjects. When, on occasion, a
sastra suggests that the king’s corporal punishment can also expunge sin, the exegetes turn to
their hermeneutic tools to decide whether it is because the king’s punishment can be sought out
by the sinner as a means of penance, or because the king’s own dharma confers that capacity
upon him.
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ABBREVIATIONS

G Manubhdasya of Medhatithi (ed. Gharpure 1958)

DhK  Dharmakosa (ed. Joshi et al. 1971-2005)

J Manubhdasya of Medhatithi (ed. Jha 1932-39)

KAS  Kautiliva Arthasastra (ed. Kangle 1972, tr. Olivelle 2013)
M Manubhdasya of Medhatithi (ed. Mandlik 1886)

MDh Manava Dharmasastra (ed. and tr. Olivelle 2005)

40 See especially the first two chapters of Foucault 1977.
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62

PMS  Pirva Mimamsa Sitra (ed. Abhyankar and Joshi 1971-80)
VDhS Vasistha Dharmasiitra (ed. and tr. Olivelle 2000)

VaiDh Vaispava Dharmasastra | Vispu Smyti (ed. and tr. Olivelle 2009)
YDh  Yajiavalkya Dharmasastra (ed. and tr. Olivelle 2019)
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